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Summary
Undertakings in difficulty, having exhausted all market options, may resort 
to State aid to rescue and/or restructure its operations in order to return to 
viability. the author looks closer into the opportunity for such undertakings to 
change within so as to abandon practices which may have represented at least 
one of the roots of the deficiencies leading them to difficulties. The stringent 
rules of rescue and restructuring of firms in difficulties provide a second chance 
to restore their business, account of debts, take stock of actions and potentially 
rise again. Yet, the overall restructuring given as a second chance by the State 
aid and the role of the state, should not present a carte blanche for old policies 
and approaches to be repeated with the taxpayers’ money. The restructuring 
should also be a stock-taking opportunity, an internal scrutiny where the 
corporate culture and the governance of the undertaking changes as well. There 
should be room to (re)consider corporate governance and audit of corporate 
culture as elements of restructuring process as well as restructuring plans, 
to prevent the undertaking on the receiving end of State aid to lapse again. 
Being given a second chance, applying practices and exercising behaviour 
that (may) have lead the undertaking to its difficulties, is not a guarantee of 
successful restructuring and return to viability but may, indeed, represent an 
internal subjective peril to the objective restructuring goals to be achieved. 
Hence, the author explores whether non-tangible elements such as an enhanced 
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as mandatory in the course of undertaking restructuring. The author does not 
probe into corporate governance and corporate culture as such, but perceives 
them as welcoming factors to achieve the desired outcome of restructuring aid, 
namely a successful return to viability using restructuring aid. 
Keywords: undertaking in difficulty; restructuring aid; state aid; corporate 
culture; corporate governance.
1. INTRODUCTION
Resorting	 to	 rescue	and/or	 restructuring	aid	once	all	 the	market	options	have	
been	exhausted	in	order	to	return	to	viability1,	represents	“a	last	call”	for	undertakings	












State/Central	 government),	 providing	 services	 of	 public	 or	 strategic	 interest	 of	 the	
citizens,3	yet	the	privately-owned	companies	are	also	eligible	to	take	that	path	since	
the	relevant	soft	law	applicable	to	rescue	and	restructuring	aid4	makes	no	difference	

















6	 Consolidated	 version	 of	 the	 Treaty	 on	 the	 Functioning	 of	 the	 European	Union,	 OJ	 C	 326,	
26.10.2012,	p.	47–390	(15	July	2018).
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the	undertaking	in	difficulty,	that	it	is	effective	but	also	to	represent	an investment for 




















A.	 (eds.),	 26th	 International	 Scientific	Conference	 on	Economic	 and	 Social	Development	 -	
Building	Resilient	Society,	Conference	Proceedings,	Varaždin,	2017,	p.	599-607.	
10	 Other	 key	 issues	 of	 the	modernization	 process	 looking	 through	 the	 last	 decade	 of	 state	 aid	
reform,	the	modernization	process	and	its	outcomes	can	be	found	in	Herwig,	H.	and	Micheau,	
C.,	State	Aid	Law	of	the	European	Union,	Oxford	University	Press,	2016,	p.	10	et	seq.













from	 the	 own	 resources	 of	 the	 aid	 beneficiary,	 its	 shareholders	 or	 creditors	 or	 the	 business	
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Measures	to	limit	distortion	of	competition	are	applied	to	restore	the	balance	between	
the	received	State	aid	and	current	market	position	of	the	beneficiary	and	normally	take	
the form of divestments and/or reduction of business activities.13	The	undertaking	in	
difficulty	using	State	aid	to	return	to	viability	is	also	to	refrain	from	such	behaviour	
whilst	the	restructuring	is	in	process	that	would	enhance	the	fact	that	it	is	using	State	
aid,	advertising	 this	 fact	as	a	market	advantage	or	pursuing	acquisitions	 instead	of	





besides	 the	 overall	 market	 trends,	 severe	 crises	 or	 some	 other	 sector-specific	
circumstance	(e.g.	shipbuilding)	may	also	be	an	insufficient,	ineffective,	submissive	
corporate	culture	and	below-standard,	ill	–	managed	corporate	governance.	
Departing	 from	 this,	 the	 author	 looks	 at	 corporate	 governance	 and	 corporate	
group	 to	which	 it	 belongs,	 or	 from	 new	 investors.	 Such	 own	 contribution	 should	 normally	
be	comparable	to	the	aid	granted	in	terms	of	effects	on	the	solvency	or	 liquidity	position	of	
the	beneficiary.	For	 example,	where	 the	 aid	 to	be	granted	 enhances	 the	beneficiary’s	 equity	







for	 calibration	 of	 measures	 to	 limit	 distortions	 of	 competition	 (set	 out	 in	 section	 3.6.2.2),	
undertakings	 benefiting	 from	 restructuring	 aid	 may	 be	 required	 to	 divest	 assets	 or	 reduce	
capacity	or	market	presence.	Such	measures	should	take	place	in	particular	in	the	market	or	
markets	where	 the	undertaking	will	have	a	significant	market	position	after	 restructuring,	 in	
particular	 those	 where	 there	 is	 significant	 excess	 capacity.	 Divestments	 to	 limit	 distortions	
of	competition	should	 take	place	without	undue	delay,	 taking	 into	account	 the	 type	of	asset	
















17	 Phedon,	N.,	 State	Aid	 uncovered:	Critical	Analysis	 of	Developments	 in	State	 aid,	Lexxion,	
2017.
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culture	as	the	contributing	elements	to	the	overall	restructuring	process;	namely,	the	










KPIs)	 of	 measuring	 whether	 the	 restructuring	 has	 been	 conducted	 properly	 and,	
moreover	 and	 more	 importantly,	 whether	 the	 (new)	 corporate	 governance	 and	
corporate	 culture	 of	 the	 restored	 undertaking	 prevents	 the	 undertaking	 to	 lapse	
again	 into	difficulty.18	The	author	contends	 that	 the	 lack	of	mandatory	 introduction	
to	 impose	 restructuring	of	 the	existing	corporate	governance	and	corporate	culture	






of	 its	 investment.	Thus,	 the	 consideration	 to	 have	 these	 two	 elements	 additionally	
introduced	should	be	welcomed.20 
2. STATE AID AS A TOOL TO OVERCOME DIFFICULTIES
2.1. Rescue and restructuring aid at hand
As	mentioned	above,	the	undertakings	facing	serious	difficulties	in	maintaining	
liquidity	 and	 daily	 business	 operations	 due	 to	 a	 lack	 of	 capital	 and	 financing,	
having	exhausted	available	market	options	to	secure	further	liquid	capital,	may	opt	
to	address	a	public	body	(the	state)	 to	secure	aid	for	either	rescue	or	restructuring.	
The	undertaking	 is	 in	 difficulty	when	 “…without	 intervention	by	 the	State,	 it	will	





19	 Bellamy&Child,	 European	Union	Law	of	Competition,	 7th	 ed.,	Rose,	V.,	Bailey,	D.	 (eds.),	
Oxford	University	Press,	pp.	1275,	para	17.010.
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term.	Therefore,	an	undertaking	is	considered	to	be	in	difficulty	if	at	least	one	of	the	
following	circumstances	occurs:
(a)	 In	 the	 case	 of	 a	 limited	 liability	 company,	 where	 more	 than	 half	 of	 its	
subscribed	 share	 capital	has	disappeared	as	 a	 result	of	 accumulated	 losses.	This	 is	
the	case	when	deduction	of	accumulated	losses	from	reserves	(and	all	other	elements	
generally	considered	as	part	of	 the	own	funds	of	 the	company)	 leads	 to	a	negative	
cumulative	amount	that	exceeds	half	of	the	subscribed	share	capital.
(b)	 In	 the	 case	 of	 a	 company	where	 at	 least	 some	members	 have	 unlimited	
liability	for	the	debt	of	the	company,	where	more	than	half	of	its	capital	as	shown	in	
the	company	accounts	has	disappeared	as	a	result	of	accumulated	losses.
(c)	Where	 the	 undertaking	 is	 subject	 to	 collective	 insolvency	 proceedings	 or	















“…through	 State	 resources	 in	 any	 form	whatsoever	which	 distorts	 or	 threatens	 to	
distort	 competition	 by	 favouring	 certain	 undertakings	 or	 the	 production	 of	 certain	
goods	 shall,	 in	 so	 far	 as	 it	 affects	 trade	 between	Member	 States,	 be	 incompatible	
with	the	internal	market”,24	unless	the	aid	falls	under	exceptions	that	are	considered	
compatible	with	the	internal	market.	By	resorting	to	these	types	of	aid,	the	firms	in	
difficulties	 are	 essentially	given	another	»go«	at	 trying	 to	 sustain	 their	difficulties,	
overcome	 them	and	 continue	operating	 at	 the	 level-playing	field	 –	with	 a	 price	 to	
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Guidelines	of	1994,	revised	several	times	thereafter.25	The	emphasis	of	the	title	itself	
is	 on	 the	 non-financial	 sector	 due	 to	 the	 fact	 that	 the	 financial/banking	 sector	 is	




and	 assisting	 in	 levelling	 the	 functions	 of	 the	market	 in	 specifically	 defined	 cases	
based	on	stringent	criteria.	Where	the	undertaking,	due	to	difficulties	in	its	financial	
and	business	operations,	needs	to	exit	the	market,	it	should	do	so	without	burdening	
the	Member	 State(s).	 Nonetheless,	 there	 have	 been	 a	 number	 of	 examples	 in	 the	
non-financial	 sector,	where	market	 existence	 of	 the	 undertakings	was	 proven	 vital	
for	the	national	and/or	regional	economy	in	terms	of	industry,	know-how	and	level	
of	 employment,	 thus	 justifying	 the	 exception	 and	 in	 turn	 attempt	 to	 rescue	 and/or	
restructure	 the	 undertaking.27	 The	 R&R	Guidelines	 set	 forth	 the	 conditions	 under	
25	 Community	 guidelines	 on	State	 aid	 for	 rescuing	 and	 restructuring	firms	 in	 difficulty	 (OJ	C	
368,	23.12.1994,	p.	 12)	25	 July	2018;	Community	guidelines	on	State	 aid	 for	 rescuing	and	




the	 prolongation	 of	 the	Community	Guidelines	 on	State	 aid	 for	 rescuing	 and	Restructuring	









27	 See	 TFEU,	Article	 107.2	 and	 3.	 „2.	 The	 following	 shall	 be	 compatible	 with	 the	 internal	
market:	(a)	aid	having	a	social	character,	granted	to	individual	consumers,	provided	that	such	
aid	is	granted	without	discrimination	related	to	the	origin	of	the	products	concerned;	(b)	aid	
to	 make	 good	 the	 damage	 caused	 by	 natural	 disasters	 or	 exceptional	 occurrences;	 (c)	 aid	
granted	to	the	economy	of	certain	areas	of	the	Federal	Republic	of	Germany	affected	by	the	
division	of	Germany,	in	so	far	as	such	aid	is	required	in	order	to	compensate	for	the	economic	
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which	State	aid	for	rescuing	and	restructuring	non-financial	undertakings	in	difficulty	












aid31 and temporary restructuring aid.32 Rescue aid represents an urgent and temporary 
assistance	of	 the	public	authority	to	keep	an	undertaking	in	difficulty	in	operations	
for	 a	 short	 period	 of	 time	whilst	 preparing	 a	 thorough	 restructuring	 or	 liquidation	
plan.	Thus,	the	undertaking	is	given	time	to	consider	its	circumstances	and	make	an	
appropriate	decision	as	regards	its	business	future	(liquidation	or	restructuring).	As	
regards	 the	restructuring	aid,	 it	enables	 the	undertaking	to	prepare	such	a	plan	that	
would	enable	it	to	“…restore	the	long-term	viability	of	the	beneficiary	on	the	basis	
of	 a	 feasible,	 coherent	 and	 far-reaching	 restructuring	 plan,	while	 at	 the	 same	 time	
allowing	for	adequate	own	contribution	and	burden	sharing	and	limiting	the	potential	






to	 the	principles	of	common	 interest	 that	need	 to	be	verified,	avoidance	of	 serious	
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rescue	aid,	it	should	only	represent	the	amount	sufficient	for	the	undertaking	to	get	by	
whilst	preparing	a	restructuring	or	liquidation	plan	as	prescribed	by	the	Guidelines.36 
The	 process	 becomes	 further	 difficult	 in	 case	 of	 restructuring	 aid:	 the	 amount	 of	
aid	 represents	 a	minimum	“investment”	 to	 enable	 the	 process	 of	 restructuring	 and	
must	 take	 all	 financial	 and	 operational	 circumstances	 into	 account	 –	 the	 existing	
financial	 resources	of	 the	recipient	undertaking,	 its	shareholders	or	 its	wider	group	

















firm	in	difficulty,	 such	a	move	may	bring	 it	 into	a	more	 favourable	position	 in	 the	
market	and	distort	the	position	of	its	competitors.	Thus,	the	restructuring	plan	must	
include	a	number	of	measures	to	mitigate	that	risk	and	make	the	firm	adopt	painful	
decisions in order to proceed further.39	Therefore,	all	restructuring	plans	must,	amongst	
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it; both are in the process together and both have a vested interest to see the process 
succeed.	To	ease	the	process	and	enable	that	both	the	undertaking	and	the	Member	
State	 are	 unanimously	 aware	what	 needs	 to	 be	 submitted	 to	 the	 Commission,	 the	
R&R	Guidelines	2014	offer	an	indicative	content	of	what	a	restructuring	plan	needs	









could	 have	 been	 avoided	 through	 appropriate	 and	 timely	 management	 action)	







the	 beneficiary’s	 long-term	 viability	 within	 a	 reasonable	 timescale	 (in	 principle,	
not	to	exceed	three	years),	including	a	timetable	of	actions	and	a	calculation	of	the	
costs	of	each	action,	a	business	plan	setting	out	financial	projections	for	the	next	five	
years.	Most	 importantly,	 the	 undertaking	 needs	 to	 demonstrate	 the	 return	 to	 long-
term	viability,	demonstration	of	 the	 return	 to	viability	under	both	a	baseline	and	a	
pessimistic	 scenario,	presentation	and	 justification	on	 the	basis	of	 a	market	 survey	
of	 the	 assumptions	 used	 and	 sensitivity	 analysis,	 proposed	 own	 contribution	 and	
burden-sharing	measures	and	proposed	measures	to	limit	distortions	of	competition.41 
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for	 instance.	Yet,	 the	author	 is	of	 the	opinion	that	 the	second	half	of	 the	 indicative	
content	of	restructuring	plans	should,	if	the	corporate	governance	system	was	already	
highlighted	as	a	potential	past	contributor	 to	difficulties,	contain	a	 future	reference	
to	 corporate	governance	 as	well	 as	 culture	 as	 significant	 contributors	 to	 the	 future	




3. RESTRUCTURING (AND) CORPORATE GOVERNANCE AND 
CORPORATE CULTURE
3.1. Turning around “how things are done” 
On	 the	premises	 that	 restructuring	aid	prevails,	 the	undertakings	 in	difficulty	
seek	 to	pursue	 further	business	operations	 in	a	 somewhat	different	 shape	and	size,	
diversifying	 portfolio	 and	with	 the	 notion	 that	 for	 a	 decade	 post	 the	 restructuring,	
they	 are	 not	 eligible	 for	 new	 state	 aid.	 In	 other	 words,	 the	 restructuring	 process,	
based	on	a	comprehensive	restructuring	plan	to	return	to	viability	needs	to	reflect	all	
actions	 to	 sustainably	achieve	 that	 target.	Hence,	 the	R&R	Guidelines	 suggest,	 for	
guiding	purposes,	the	minimum	content	that	restructuring	plans	need	to	encompass.	
Prior	to	looking	at	these	elements	closely,	the	consultancy	practises	in	restructuring	
business suggest that turnaround strategies42	of	underperforming	undertakings	may	
take	different	streamlines.	




requirements,	 developing	 cash-flow	 forecast	 of	 the	 company.	 It	 includes	 (radical)	
cost-cutting	measures,	reductions	in	overheads	and	headcount	reductions	leading	to	
redundancies.	Operational	turnaround	focuses,	along	with	the	financial	restructuring,	
on	 improving	productivity	 in	 the	 long	 run,	making	systems	and	processes	perform	
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efficiently,	structuring	team	work	better	 to	get	more	with	less	(during	and	after	 the	
financial	restructuring	against	the	background	of	cash-flow	challenges,	stakeholders’	
and	 creditors’	 pressure)	 to	 achieve	 tangible	 results	 in	 the	 long	 run.	 Technical/
technological	 restructuring	 is	 focused	 on	 achieving	 better	 performance	 along	with	
cost	 cutting	 with	 a	 simultaneous	 investment	 into	 new	 technologies,	 updates,	 the	
modernization	 of	 technical	 approaches	 and	 standards	 in	 the	 given	 business	 sector.	
Legal	 restructuring	 follows	 the	 executive	 decision	 to	 merge,	 dissolve,	 abandon,	
reregister	or	diversify	the	portfolio	of	the	undertaking,	specifically	if	the	undertaking	
represents	 a	 larger	 group	 or	 has	 different	 business	 operations.	 Thus,	 the	 legal	













different	 kind	 and	 different	 approach	 to	 how	 business	 is	 done	 and	 reported	 on	 to	





foresee	 or	 detect	 the	 need	 to	 change	within.	Apart	 from	 objective,	 force majeure,	
outside	circumstances	that	the	undertaking	could	not	have	prevented	from	influencing	
its	 operations,	we	 should	 allow	 for	 circumstances	where	 the	management,	 culture	
and	corporate	governance	were	insufficient	 to	detect	early	on	and	prevent	 liquidity	
gap,	 risk	enhancement	and	eventually,	 inability	 to	be	 further	credited.	The	Ex-post	
study,43	 commissioned	 by	 the	Commission	 –	DG	Competition	 showed	 that	 18	 out	
of	60	undertakings	participating	in	the	survey	indicated	internal	reasons	that	lead	to	





43	 Ex-post	 evaluation	 of	 the	 impact	 of	 restructuring	 aid	 decisions	 on	 the	 viability	 of	 aided	
(non-financial)	 firms,	 2016,	 https://publications.europa.eu/en/publication-detail/-/
publication/3f86b7cd-f196-11e5-8529-01aa75ed71a1/language-en	(25	July	2018).
44	 Ibid.,	p.	24.
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more	diversification	and	a	more	flexible	attitude.	This,	in	turn,	has	helped	to	transform	
the	company	back	into	a	viable	business.45











plans	may	result	in	“Undertakings anticipating that they are likely to be rescued when 






the State rather than the outcome of a sound corporate governance and management 
responsibility.	To	that	sense,	the	R&R	Guidelines	prevent	the	recipient	of	State	aid	
from	those	behavioural	deviations	that	would	lead	to	misuse	of	granted	aid,	making	
sure that aid is “… used only to finance the restoration of long-term viability and that 
it is not abused to prolong serious and persistent market structure distortions or to 
shield the beneficiary from healthy competition.”47
However,	the	behavioural	measures	do	not	aim	at	the	overall	corporate	culture	
and	governance	but	are	limited	to	specific	behaviour	to	be	mandatory	excluded	during	
the restructuring process.48 
3.2. The corporate governance and corporate culture interplay
The	corporate	culture	is	the	entirety	of	“how	things	here	are	done”	–	the	culture	
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all	the	stakeholders	and	employees	with	the	undertaking	and	how	precisely	they	all	
identify	(themselves	with)	the	corporate	culture,	defines	it.	Ogorec	and	Skendrović,	
when	 addressing	 the	 corporate	 identity	 and	 its	meaning	 state	 that	 the	 “Identity	 of	
organisation,	 respect	 of	 corporation	 as	 an	 institution	 and	 subsequently	 affirmative	
relationship	 towards	 work	 and	 the	 work	 of	 colleagues	 is	 something	 that	 is,	 from	
the	aspect	of	managing	large	systems,	of	enormous	importance	but	often	lacking	in	
corporate	practice.	Treatment	of	subordinated,	superiors	and	colleagues	as	primarily	
persons	 that	 occupy	 a	 specific	 working	 place	 first	 rather	 than	 as	 human	 beings,	
deteriorates	the	company’s	image	(it	becomes	faceless),	has	a	negative	effect	on	work	
atmosphere	and,	in	the	end,	leads	to	interpersonal	problems	that	result	in	diminished	








sense	of	 belonging	 to	 the	undertaking,	 understanding	 the	 informal/unwritten	 rules,	
communication.	Different	 factors	prevail	 in	defining	 the	 corporate	 culture	whether	
it	 is	by	every	 individual,	 ratio	of	 sexes,	 clients,	buyers,	 type	of	business,	 location/










•	 General	 corporate	working	 climate	 as	well	 as	 the	 presence	 and	 influence	
(positive	and	negative)	of	the	micro-climates,	
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the	 undertaking	 is	 the	 governance	 of	 the	 undertaking.	 The	 Communication	 on	
European	 company	 law	 and	 corporate	 governance	 (hereinafter:	 the	 Action	 plan)	
determines	corporate	governance	as	“…	the	way	a	corporation	polices	itself.	In	short,	









of	organisation	and	 its	 stakeholders;	 including	 the	maintenance	of	 the	organisation	
and	 its	 long-run	 sustainability	 (behavioural	 governance),	 set	 and	measured	 against	
a	 framework	 of	 ethics	 (structural	 governance)	 and	 backed	 by	 regulation	 and	 laws	
(systemic	governance).”56	Bloomfield	differentiates	a	corporate	governance	of	public	
companies	and	defines	it	as	“A	series	of	principles,	which	are	usually	embodied	in	




transparent	 information	 about	 the	means	 of	 arriving	 at	 the	 allocation	 of	 resources	







company	 law	 and	 corporate	 governance	 -	 a	 modern	 legal	 framework	 for	 more	 engaged	
shareholders	and	sustainable	companies,	/*COM/2012/0740	final*/	(27	July	2018).
55	 Bloomfield,	 S.,	 Theory	 and	 Practice	 of	 Corporate	 Governance:	 An	 Integrated	 Approach,	
Cambridge	University	Press,	2013.,	p.19.
56	 Loc.	cit.
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in	 the	 absence	 of	 a	 set	 of	 rational	 economic	methods	 of	 achieving	 those	 ends.”57 
Corporate	governance	defines	the	relationship	between	the	bodies	of	the	undertaking	
–	 the	 general	 assembly,	 the	 management	 board,	 supervisory	 board	 (dependant	 of	






3.3. The European Union way forward
In	 the	 aftermath	 of	 the	 financial	 crisis,	 the	 Commission	 launched	 its	 Green	
Paper	 on	 the	 EU	 corporate	 governance	 framework59	 (hereinafter:	 the	 2011	 Green	
Paper)	 to	see	how	to	overcome	shortcomings	detected	“…in	 the	application	of	 the	




the	 ones	 that	 raise	 interest	 are	 the	 risk	management	 and	 the	 corporate	 governance	
reporting	oversight	by	national	authorities.61
In	 terms	 of	 risk	 management,	 the	 2011	 Green	 Paper	 correctly	 establishes	
that	 risk	management	 cannot	 be	 developed	 on	 the	 premises	 that	 “one-size-fits-all”	













62	 COM(2011)	 164	 final,	 point	 1.5.	 –	 „According	 to	 their	 specificities	 (field	 of	 activity,	 size,	
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aid,	 the	 State	 is	 overly	 keen	 to	 protect	 its	 “investment”	 by	 enhanced	 oversight	 of	
undertaking	 going	 through	 a	 restructuring	 process,	making	 sure	 that	 the	 corporate	
governance reporting is adhered to according to the standards. The reporting 









the	State	aid	versus	own	contribution	 in	 the	 total	 restructuring	cost	 is	set	at	50:50,	













growth	 and	 competitiveness.	 The	 transparency	 is	 to	 be	 enhanced	 by	 increasing	
the	 quantity	 and	 quality	 of	 information	 provided	 on	 corporate	 governance	 of	 the	
undertakings.	The	shareholders	are	to	be	offered	increased	possibilities	to	take	part	
in	 (defining)	 the	corporate	governance	whereas	 the	growth	and	competitiveness	of	
the	companies	is	to	be	supported	by	simplifying	cross-border	operations	of	European	
businesses.63	The	above	streamlines	recognized	by	the	Commission	in	taking	(then)	
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strategies.64	Looking	at	the	role	of	the	supervisory	board,	the	Commission	finds	that	
the	 supervisory	 board’s	 role	 should	 be	 strengthened	 in	 terms	 of	 risk	management,	
to	 receive	 reports	 of	 non-financial	 character	 that	 would	 provide	 an	 overall	 risk	














However,	 the	 enhanced	 interest	 of	 the	 State	 in	 corporate	 governance	 and	
corporate	culture	of	the	undertaking	on	the	receiving	end	of	the	State	aid	may	have	









emerge	due	 to	 complete	passive	 role	of	 the	 state	 in	managing	 the	undertakings.”68 
Similarly	 conclude	 Milhaupt	 and	 Pargendler	 when	 they	 state	 that,	 “Moreover,	 at	





of the management board or executive directors.
65	 2011	Green	Paper,	point	2.2:	produced	by	listed	companies.	




68	 Crnković,	B.	 i	 drugi,	 Izazovi	 korporativnog	upravljanja	 u	 državnim	poduzećima	–	 hrvatske	
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Assuming	 the	 role	 of	 an	 ordinary	 share/equity	 holder	 leaves	 the	 State	 a	 passive	
role	whereby	 a	 corporate	 culture	 of	 the	 undertaking	develops	 into	 a	 self-sufficient	
organism	accountable	to	the	State	to	a	minimum	required	standard.	OECD	corporate	
governance	 for	 state-owned	 enterprises	 lay	 out	 the	 role	 of	 the	 State	 as	 an	 owner,	
amongst	 others,	 to	 act	 as	 an	 informed	 and	 active	 owner,	 exercising	 its	 ownership	
rights	according	to	the	legal	structure	of	each	enterprise.	This	involves	inter alia,	in	
the	context	of	close	monitoring	and	influencing	the	course	of	the	business	strategy	of	
the	undertaking	 in	difficulty,	 “Setting	and	monitoring	 the	 implementation	of	broad	
mandates	 and	 objectives	 for	 SOEs,	 including	 financial	 targets,	 capital	 structure	
objectives	and	risk	tolerance	levels…”70	as	well	as	“Setting	up	reporting	systems	that	
allow	the	ownership	entity	to	regularly	monitor,	audit	and	assess	SOE	performance,	





of	 future	 gains	 in	 value	 of	 the	 beneficiary,	 in	 view	 of	 the	 amount	 of	 State	 equity	
injected	in	comparison	with	the	remaining	equity	of	the	company	after	losses	have	
been	accounted	for.”72	The	middle,	in	the	author’s	view,	should	be	legislated	in	the	
illustrative	 content	 of	 the	 restructuring	 plan,	 annexed	 to	 the	 R&R	 Guidelines	 to	
have	undertaking	 in	difficulty,	under	 the	 restructuring	process,	mandatory	audit	 its	
corporate	culture,	corporate	governance	code	and	content	of	its	reports.
4. DOES STATE AID HELP MOTIVATE THE CHANGE WITHIN?
Directorate-General	 for	 Competition	 (hereinafter:	 DG	 Competition)	
commissioned the study to examine the effects of granted aid through restructuring 
plans	and	evaluate	the	EC’s	ex-ante	assessment	of	restructuring	plans	submitted	by	
the	Member	States.	Twelve	evaluation	questions	were	defined	by	 the	Commission,	
categorized	 through	 descriptive	 questions,	 effectiveness	 questions	 and	 efficiency	
questions.	Namely,	“Particular	 focus	 is	given	 to	 investigating	whether	support	was	
provided	only	in	the	context	of	a	restructuring	plan	that	was	likely	to	return	the	firms	










73	 Ex-post	 evaluation	 of	 the	 impact	 of	 restructuring	 aid	 decisions	 on	 the	 viability	 of	 aided	
(non-financial)	 firms,	 2016,	 https://publications.europa.eu/en/publication-detail/-/
publication/3f86b7cd-f196-11e5-8529-01aa75ed71a1/language-en,	(25.7.	2018).
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a	 psychological	 moment	 to	 turnaround	 internally.	 For	 instance,	 the	 study	 showed	
that	“forward	looking	atmosphere”	also	“…had	a	positive	impact	on	the	behavioural	
change	which	was	needed	in	the	companies	…	Also	the	(urgent)	need	to	restructure	













(Dissertation),	 available	 at	 https://edoc.hu-berlin.de/bitstream/handle/18452/16450/glowicka.
pdf?sequence=1&isAllowed=y	(25.7.2018).
76	 60	companies	were	included	in	the	study.	„The	objective	was	to	provide	an	overview	of	the	
positive	 (compatible	 aid)	 restructuring	 decisions	 concerning	 individual	 firms	 in	 difficulty,	
adopted	between	1	January	2000	and	31	December	2012,	with	the	exclusion	of	the	following	
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decision	making	(Evaluation	Question	11	and	12).82 Tying management behaviour to 
the	proven	quality	of	corporate	governance	as	well	as	 improved	and	conscientious	
corporate	 culture	 to	 minimize	 (at	 least	 from	 that	 perspective)	 the	 possibility	 of	
discretionary,	ill-managed,	poor-cultured	bodies	to	fall	into	difficulties	again.	
This	 feedback	 may	 possibly	 push	 the	 Commission	 to	 consider	 corporate	
governance	 and	 corporate	 culture	 as	mandatory	 elements	 of	 restructuring	 plans	 in	

























81 Ex post Study p. 96.
82 Ex post Study p. 100.
83 Ex post Study p. 98.
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Tamara Obradović Mazal*84
Sažetak
SMJERNICE EU O DRŽAVNIM POTPORAMA ZA 
SANACIJU I RESTRUKTURIRANJE - PRILIKA ZA 
RESTRUKTURIRANJE KORPORATIVNOG UPRAVLJANJA 
I KORPORATIVNE KULTURE
Poduzetnici	 u	 poteškoćama,	 nakon	 što	 su	 iscrpili	 sve	 tržišne	 opcije,	 mogu	





pružaju	 priliku	 za	 davanje	 druge	 šanse	 u	 obnovi	 svog	 poslovanja,	 sagledavanje	
dugovanja,	 analizu	 potrebnih	 koraka	 i	 potencijalni	 novi	 rast.	 No,	 cjelokupno	




promjenama.	Autorica	 vjeruje	 da	 postoji	 prostor	 za	 razmišljanje	 o	 korporativnom	
upravljanju	 i	 analizi	 korporativne	 kulture	 kao	 elementima	 procesa	 restrukturiranja	
i	 planova	 restrukturiranja	 kako	 bi	 se	 spriječilo	 poduzetnika	 koji	 prima	 državnu	
potporu,	 da	 ponovno	 posrne.	 Dobivanje	 druge	 šanse,	 primjenom	 onih	 ponašanja	








Ključne riječi: poduzetnik u poteškoćama; potpora za restrukturiranje; 
korporativna kultura; korporativno upravljanje. 
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Zagreb;	doktorandica,	Sveučilište	u	Rijeci,	Pravni	fakultet;	tamara.mazal@ggp.hr
T. OBRADOVIĆ MAZAL, EU Rescue and Restructuring State Aid Guidelines...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1927-1953 (2018)1952
Zussamenfassung
EU-LEITLINIEN FÜR STAATLICHE BEIHILFEN 
ZUR RETTUNG UND UMSTRUKTURIERUNG VON 
UNTERNEHMEN IN SCHWIERIGKEITEN: EINE 
GELEGENHEIT FÜR UMSTRUKTURIERUNG 
DER UNTERNEHMENSFÜHRUNG UND 
UNTERNEHMENSKULTUR 




innerhalb	 des	 Unternehmens,	 beispielsweise	 mit	 der	 Möglichkeit	 der	 Beseitigung	
von	Verhaltensweisen,	welche	wenigstens	eine	der	Wurzeln	der	Mängel	darstellen,	
die	 diese	Schwierigkeiten	 verursacht	 haben.	Die	 strengen	Regeln	 der	Rettung	 und	
Umstrukturierung	 von	 Unternehmen	 in	 Schwierigkeiten	 geben	 ihnen	 eine	 zweite	
Chance,	 ihre	 Rentabilität	 wiederherzustellen,	 sich	 die	 Schulden	 anzuschauen	 und	
die	 notwendigen	 Maßnahmen	 sowie	 auch	 potentiellen	 Wachstum	 zu	 analysieren.	
Aber	 die	 ganze	Umstrukturierung	 als	 die	 vom	Staat	 gegebene	 zweite	Chance	 und	
die	Rolle	des	Staates	 stellen	keine	Carte	blanche	 für	die	Fortsetzung	mit	der	 alten	
Praxis	und	dem	Ansatz	dar,	welche	sich	auf	das	Geld	der	Steuerpflichtigen	stützen	
werden.	 Die	 Umstrukturierung	 sollte	 die	 Ganzheit	 analysieren	 und	 eine	 interne	
Unternehmensanalyse	 darstellen,	 bei	 welcher	 sowohl	 die	 Unternehmenskultur	 als	





dank	 welchen	 es	 in	 Schwierigkeiten	 geraten	 ist,	 wiederholt,	 kann	 erfolgreiche	
Umstrukturierung	 und	 Wiedererlangung	 der	 Rentabilität	 nicht	 gewährleistet	
werden,	 sondern	 eher	 eine	 subjektive	 Gefahr	 für	 die	 Erreichung	 objektiver	 Ziele	






Schlüsselwörter: Unternehmen in Schwierigkeite; Umstrukturierungsbeihilfe, 
Unternehmenskultur; Unternehmensführung. 
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Riassunto
LINEE GUIDA DELL’UE SUGLI AIUTI DI STATO PER 
IL RISANAMENTO E LA RISTRUTTURAZIONE – 
UN’OCCASIONE PER LA RISTRUTTURAZIONE DELLA 




attività	 con	 l’intento	 di	 ripristinarne	 la	 sostenibilità.	 Nel	 cogliere	 tale	 possibilità,	
l’autrice	indaga	nel	dettaglio	circa	la	possibilità	di	tale	imprenditore	di	portare	a	termine	
tale	cambiamento	dall’interno,	al	fine	di	abbandonare	quella	prassi	che	probabilmente	






















Parole chiave: imprenditore in difficoltà; aiuto per la ristrutturazione; cultura 
aziendale; corporate governance.

